RESEARCH AGREEMENT 

BETWEEN 

OAKLAND UNIVERSITY AND




This Research Agreement is made by and between



, a Michigan corporation whose address is 





, Michigan, and Oakland University, a Michigan constitutional body corporate and institution of higher education located in Rochester, Michigan.

Recitals

WHEREAS, 


 is an company that was founded to















; and

WHEREAS, the Parties desire that the University perform research related to the 




 mission that is of mutual interest and benefit to both 

 and the University, in that the research may result in inventions, improvements, and/or discoveries and will further the University’s instructional and research objectives in a manner consistent with its status as a non‑profit, tax‑exempt, educational institution.

NOW, THEREFORE, in consideration of the premises and mutual covenants herein contained, the Parties agree as follows:

Research Agreement

Article 1 ‑ Definitions

As used herein, the following terms will mean:

1.1 "Contract Year" means March 1, 2008 through February 28, 2009.

1.2 “Confidential Information" means any confidential or proprietary information of a Party related solely to the Project, including any information related to any compound, research project, work in process, future development, scientific, engineering, manufacturing, marketing, business plan, financial or personnel matter relating to such Party, its present or future research, products, services, sales, suppliers, customers, employees, investors, or business, whether in oral, written, graphic or electronic form.  Notwithstanding the foregoing, Confidential Information does not include any information that the receiving Party can prove by competent written evidence: (a) is now, or hereafter becomes generally known or available through no unlawful act or failure to act on the part of the receiving Party; (b)
is known by the receiving Party at the time of receiving such information as evidenced by the receiving Party’s records; (c) is hereafter furnished to the receiving Party by a third party as a matter of right and without restriction on disclosure; (d) 
is independently developed by the receiving Party as evidenced by the receiving Party’s records, without knowledge, aid, application or use of the Confidential Information of the disclosing Party; (e) is the subject of a written permission to disclose provided by the disclosing Party; or (f) does not employ or involve technology described in the Project.  
1.3 “Effective Date” means the later date upon which an authorized representative executes this Research Agreement on behalf of a Party.

1.4 “Extended Term” means March 1, 2009 through February 28, 2010.
1.5 “Joint Intellectual Property” means individually and collectively, all inventions, improvements and/or discoveries whether or not patentable or copyrightable, that were conceived and/or made by the Parties jointly and as a sole and direct result of performing the Project, whether or not utilized or otherwise incorporated into the Project.
1.6 “Company” means Company, Inc., and its directors, officers, members, employees, agents, representatives, affiliates, subcontractors, designees, successors and assigns.

1.7 "Company Intellectual Property" means, individually and collectively, all Company inventions, improvements and/or discoveries whether or not patentable or copyrightable, that were conceived and/or made by Company before commencement of the Project or conceived and/or made by Company while the Project was pending but independent of the Project, whether or not utilized or otherwise incorporated into the Project.

1.8 “Materials and Equipment” means all materials, supplies and/or equipment reasonably required by the University to perform the Project.   

1.9 “Party” or “Parties” means Company and the University individually and collectively, and their respective Principal Investigators, trustees, directors, officers, members, employees, faculty, students, fellows, graduate assistants, postdoctoral associates, agents, volunteers, subcontractors, representatives, designees, successors and assigns.
1.10 “Principal Investigator” means Professor 


and/or his/her successors.

1.11 "Project" means each and every element of the research and work performed in the University’s efforts to achieve the objectives identified in Exhibit A, which is incorporated herein by this reference.

1.12 “Research Agreement” means this Research Agreement for the Project. 

1.13 “University” means Oakland University and its Principal Investigator(s), trustees, officers, employees, faculty, students, fellows, graduate assistants, postdoctoral associates, agents, volunteers, subcontractors, representatives, designees, successors and assigns.
1.14 “University Equipment” means the University’s instruments, refrigerators for sample storage and other small wet chemistry equipment used for sample preparations.
1.15 "University Intellectual Property" means, individually and collectively, all University inventions, improvements and/or discoveries whether or not patentable or copyrightable, that are conceived and/or made by the University as a direct result of performing the Project, whether or not utilized or otherwise incorporated into the Project.  

Article 2 ‑ Research
2.1
The University will commence performance of the Project promptly after the full execution of this Research Agreement, and will use reasonable efforts to perform the Project substantially in accordance with the terms and conditions of this Research Agreement.  Notwithstanding anything contained herein to the contrary, the Parties may at any time amend the scope of the Project by mutual written agreement.

2.2
In the event the Principal Investigator becomes unable or unwilling to continue the Project, and a mutually acceptable substitute is not available, either Party may terminate this Research Agreement upon written notice to the other Party.  
2.3
During the performance of the Project, Company may have the opportunity to utilize University Equipment.  All such use of University Equipment must be under the guidance and supervision of the Principal Investigator or her designee.  Any damage to University Equipment caused directly or indirectly by Company, whether or not supervised by the Principal Investigator or her designee, will be repaired or replaced by Company at its sole cost and expense, in a timely manner and to the satisfaction of the University.  In the alternative, the University can repair or replace any such damage to University Equipment and Company will upon demand reimburse the University for the actual cost thereof.  
Article 3 ‑ Reports and Conferences

3.1
The University will provide Company with Project status reports on dates and times to be mutually agreed upon by the Parties.  The University will provide Company a final Project report within thirty (30) calendar days after the earlier of the: (a) completion of the Project; (b) conclusion of the Contract Year or, if elected pursuant to Article 9, the Extended Term; or (c) termination of this Research Agreement pursuant to Article 9.

3.2
During the Contract Year and if applicable the Extended Term, the Principal Investigator will meet with Company at times and places to be mutually agreed upon to discuss the progress, ongoing plans, changes to, and results of, the Project.  

Article 4 – Payments and Support

4.1
Company will pay the University 






 ($XX,XXX.00) U.S. Dollars, payable in advance on the Effective Date for work performed on the Project during the Contract Year.  

4.2
If the Parties mutually agree to the Extended Term pursuant to Article 9, Section 9.1, Company will pay the University 






 ($XX,XXX.00) U.S. Dollars, payable in advance on the first day of the Extended Term.
4.3
Except for University Equipment, all Materials and Equipment will be purchased, loaned, donated or otherwise provided by Company at no cost or expense to the University.  The University will provide sufficient notice to Company of the need for any Materials and Equipment.  Upon approval by Company, the University may order Materials and Equipment and invoice Company for all costs and expenses related thereto, including without limitation shipping, handling and installation.  The University will retain title to all University Equipment, and to Materials and Equipment that are attached to and therefore become fixtures of a University building. 

4.4
Notwithstanding anything contained herein to the contrary, in the event of early termination of this Research Agreement by Company pursuant to Article 2, Section 2.2 or Article 9, Section 9.4, Company will pay all costs accrued by the University as of the date of termination and through the end of the University's academic year following the date of termination, including without limitation all non‑cancelable, obligations, contracts, fellowships, graduate assistantships and/or postdoctoral associate appointments that were associated with the Project.

4.5
Except as provided in Article 4, Section 4.3, the University will not invoice Company for any payments or support to be made by Company to the University pursuant to this Article 4.
Article 5 ‑ Publicity

5.1
Neither Party will use the name of the other Party in any publicity, advertising, news release or other media without the other Party’s prior written approval.
Article 6 - Confidentiality  
6.1 
Confidentiality.  During the Contract Year and if applicable the Extended Term, and for a period of five (5) years after the latter thereof, each Party will maintain in strict confidence all Confidential Information disclosed by the other Party.  Neither Party will use, disclose nor grant use of such Confidential Information except as expressly authorized by this Research Agreement.  To the extent that disclosure is authorized by this Research Agreement, the disclosing Party will obtain prior agreement from its employees or agents to whom disclosure is to be made to hold in confidence and not make use of such information for any purpose other than those permitted by this Research Agreement.  Each Party will use at least the same standard of care as such Party uses to protect such Party’s own Confidential Information to ensure that such employees or agents do not disclose or make any unauthorized use of such Confidential Information.  Each Party will promptly notify the other Party upon discovery of any unauthorized use or disclosure of the Confidential Information.

6.2 
Authorized Disclosure. Each party will have the right to disclose the Confidential Information to the extent such disclosure is reasonably necessary to protect intellectual property, prosecuting or defending litigation, or complying with applicable laws, statutes, rules, governmental orders and regulations; provided however, that if such Party is required to make any such disclosure of Confidential Information, such party will to the extent practicable give reasonable advance written notice to the other Party and, except to the extent inappropriate in the case of protecting intellectual property, will use such Party’s best efforts to secure confidential treatment of such information required to be disclosed.  
Article 7 ‑ Publications

7.1
The University, as a Michigan public institution of higher education, engages only in research that is compatible and beneficial to, and consistent with, its academic role and mission.  Therefore, results of research activities must be reasonably available for publication.  Company agrees that the University including without limitation University students and postdoctoral associates working on the Project, may publish the methods and results of the Project in journals, theses or dissertations, and present at symposia, national or regional professional meetings, or otherwise, at its discretion; provided however, that the University and/or the University students and/or postdoctoral associates working on the Project will furnish Company with copies of all proposed publications and presentations at least thirty (30) calendar days before submission of such proposed publications and presentations.  Company will then have thirty (30) calendar days after receipt of said copies, to object to such proposed publications or presentations in whole or in part, in writing, because said copies contain patentable subject matter.  The University will refrain from submitting such publications or making such presentations for a maximum of thirty (30) calendar days from the date of receipt of Company’s written objection to permit Company, or the Parties jointly, the opportunity to file patent application(s) with the United States Patent and Trademark Office and/or foreign patent office(s) directed to the patentable subject matter contained in the proposed publications or presentations.

Article 8 ‑ Intellectual Property

8.1
All rights, title and interests to Company Intellectual Property belong to Company, and Company is free to file or continue patent application(s) with the United States Patent and Trademark Office and/or foreign patent office(s) at Company's sole cost and expense.

8.2
All rights, title and interests to University Intellectual Property belong to the University, and the University is free to file or continue patent application(s) with the United States Patent and Trademark Office and/or foreign patent office(s) at the University's sole cost and expense.

8.3
The Parties will promptly notify each other in writing of the conception or making of any Joint Intellectual Property.  In the event any Joint Intellectual Property is conceived or made, then each Party may use the Joint Intellectual Property for their own purposes, including without limitation publications pursuant to Article 7 of this Research Agreement, but may not sublicense the Joint Intellectual Property.  The Parties agree to discuss mutually acceptable terms and conditions upon which Joint Intellectual Property may be sublicensed, and will reduce any such mutually acceptable terms and conditions to a written agreement; provided however, that nothing contained herein requires either Party to enter into or execute any further contract relating to sublicensing Joint Intellectual Property.  

Article 9 – Term, Dispute Resolution and Termination

9.1
This Research Agreement will be in effect from the Effective Date and throughout the Contract Year unless terminated earlier pursuant to the provisions of this Article.  The Parties will meet on or before February 1, 2009 to determine if the Research Agreement will be continued for the Extended Term.  Notwithstanding anything contained herein to the contrary, the Parties may in writing extend the terms of this Research Agreement for additional or different periods pursuant to mutually acceptable terms and conditions.  
9.2
Either Party may terminate this Research Agreement without cause upon forty-five (45) calendar days prior written notice to the other Party.

9.3
If a dispute arises between the Parties relating to the interpretation or performance of this Research Agreement or the grounds for termination thereof, and the Parties cannot resolve the dispute within ten (10) calendar days of a written request by either Party to the other Party, the Parties agree to hold a meeting, attended by individuals with decision‑making authority regarding the dispute, to attempt in good faith to negotiate a resolution of the dispute prior to pursuing termination or other available remedies, legal or otherwise.

9.4
A Party may terminate this Research Agreement prior to the expiration of the Contract Year or if applicable the Extended Term, upon or after a material breach of any provision of this Research Agreement by the other Party if the breaching Party has not cured such material breach within thirty (30) calendar days after written notice thereof by the non‑breaching Party.  

9.5
Termination of this Research Agreement by either Party for any reason will not affect the rights and obligations of the Parties that accrued prior to the effective date of termination.  No termination of this Research Agreement, however effectuated, will affect the Parties’ rights, duties and obligations pursuant to Articles and Sections 4, 6, 7, 8, 10.6, 10.9, and 10.10.
Article 10 – Representations, Warranties and Covenants
10.1 
Corporate Power.  Each Party represents and warrants to the other Party that it is duly organized, validly existing and in good standing under the laws of the State of Michigan and has full corporate or other power and authority to enter into this Research Agreement and to carry out the provisions hereof.

10.2
Due Authorizations.  Each Party represents and warrants to the other Party that such Party is duly authorized to execute and deliver this Research Agreement and to perform such Party’s obligations hereunder.
10.3 
Binding Agreement.  Each Party represents and warrants to the other Party that this Research Agreement is a legal and valid obligation binding upon such Party and is enforceable in accordance with its terms.  The execution, delivery and performance of this Research Agreement by such Party does not conflict with any agreement, instrument or understanding, oral or written, to which such Party is a party or by which such Party may be bound, nor violate any law or regulation of any court, governmental body or administrative or other agency having authority over such Party.

10.5 
DISCLAIMER OF WARRANTIES.  THE UNIVERSITY MAKES NO REPRESENTATION OR WARRANTIES TO COMPANY OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF TITLE, OR MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  UNIVERSITY MAKES NO REPRESENTATIONS OR WARRANTIES TO COMPANY THAT ANY PRODUCT OR SERVICES MADE, USED, SOLD OR OTHERWISE DISPOSED OF RESULTING FROM THE PROJECT IS OR WILL BE FREE FROM INFRINGEMENT OF PATENTS, COPYRIGHTS, TRADEMARKS, OR OTHER PROPRIETARY RIGHTS OF THIRD PARTIES.

10.6 Indemnification.

(a)
Company Indemnification of the University TC "a.
Cooley Indemnification of the University" \f C \l "2" .  Company, at Company’s sole cost and expense, will defend, indemnify, and hold the University in both official and personal capacities (“University Indemnified”) harmless from and against any and all claims, demands, suits, damages, judgments, liabilities, losses and expenses, including without limitation, personal or bodily injury to or death of any person, defamation, infringement of copyright, trademark, patent or other intellectual property, and attorneys' fees and expenses of litigation, to which the University Indemnified may become subject actually or allegedly arising out of or relating to: (a) any failure of Company to observe or perform any of the covenants, conditions, agreements or obligations on Company’s part to be observed or performed pursuant to this Research Agreement; or, (b) any other action or omission of Company.  This indemnification will survive termination of this Research Agreement.
(b)
University Indemnification of Company. TC "b.
University Indemnification of Cooley" \f C \l "2"   The University, at the University’s sole cost and expense, will defend, indemnify, and hold  Company in both official and personal capacities (“Company Indemnified”) harmless from and against any and all claims, demands, suits, damages, judgments, liabilities, losses and expenses, including without limitation, personal or bodily injury to or death of any person, defamation, infringement of copyright, trademark, patent or other intellectual property, and attorneys' fees and expenses of litigation, to which the Company Indemnified may become subject arising out of or relating to the willful misconduct and/or gross negligence of the University, provided however, that the University’s obligations under this Article 10, Section 10.6(b) are limited in all respects by the Michigan Governmental Tort Liability Act, as amended, and nothing in this Research Agreement is intended to or can be deemed a waiver of governmental immunity or any other defenses by the University. This indemnification will survive expiration or termination of this Research Agreement.

10.7
Assignment.  Except as expressly provided hereunder, neither this Research Agreement nor any rights or obligations hereunder may be assigned or otherwise transferred by Company without the prior written consent of the University; provided however, that Company will have the right to assign this Research Agreement and its rights and obligations hereunder without the University’s consent in connection with the transfer or sale of all or substantially all of the business of Company to which this Research Agreement relates to a third party, whether by merger, sale of stock, sale of assets or otherwise.  Notwithstanding the foregoing, any such assignment will not relieve Company of Company’s responsibilities for performance of Company’s obligations under this Research Agreement.  The rights and obligations of the Parties under this research Agreement are binding upon and inure to the benefit of the successors and permitted assigns of the Parties.  Any assignment not in accordance with this Research Agreement will be null and void ab initio.
10.8
Beneficiaries.  This Research Agreement is for the sole and exclusive benefit of the Parties and neither Party intends to create a benefit in favor of any third party.  
10.9
Non-Reliance TC "14.
Non-Reliance" \f C \l "2" .  Company acknowledges that the University has not made any representations, warranties, assurances or guarantees, of any kind, nature or description, express or implied, that this Research Agreement or the Project will succeed or provide a particular result, produce any specific data, product or other result, or result in or cause Company or Company’s business enterprise(s) to succeed or achieve any specific objectives. Company is capable of assuming, and does assume all risks related to this Research Agreement and the Project of every kind, nature and description.

10.10
Nonliability TC "20.
Nonliability" \f C \l "2" .  Notwithstanding anything expressed or implied herein to the contrary, the University is not liable for money damages or otherwise to Company for any loss or damage of any kind, nature, or description and whether founded in tort, contract or otherwise, including without limitation costs, expenses, losses and damages that result from or arise out of sickness, bodily injury or death of any person, or damage to or loss or destruction of any tangible or intangible personal property, lost revenues or lost profits, any special, punitive, incidental or consequential damages that accrue to Company or Company 's business enterprise even if the University had knowledge of the possibility of such potential loss or damage, and whether caused by causes beyond the University’s reasonable control, by reason of the University's actions in connection with, relating to, arising out of, and in fulfilling the University’s obligations under this Research Agreement, or from any other cause whatsoever (“Monetary Damages”).  Company releases the University from any and all Monetary Damages that result from this Research Agreement.  Company’s sole remedies for any material breach of this Research Agreement by the University are injunctive relief and specific performance of this Research Agreement.  
10.11
Force Majeure.  Neither Party will be liable or responsible to the other Party nor be deemed to have materially breached this Research Agreement for failure or delay in fulfilling or performing any term of this Research Agreement when such failure or delay is caused by or results from causes beyond the reasonable control of the affected Party, including, without limitation, fire, floods, earthquakes, natural disasters, embargoes, war, acts of war (whether war be declared or not), acts of terrorism, insurrections, riots, civil commotions, strikes, lockouts or other labor disturbances, other acts of God or acts, omissions or delays in acting by any governmental authority or the other Party.

10.12 
Governing Law.  This Research Agreement will be governed by, and construed and enforced in accordance with, the laws of the State of Michigan, which will also be the venue for any litigation arising out of or relating to this Research Agreement. 

10.13
Waiver.  The waiver from time to time by either Party of any right or failure to exercise any remedy will not operate or be construed as a continuing waiver of the same right or remedy or of any other of such Party's rights or remedies provided under this Research Agreement.

10.14
Severability.  In case any provision of this Research Agreement is determined by a court of competent jurisdiction to be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions will not in any way be affected or impaired thereby.

10.15 
Independent Contractors.  The Parties are each an independent contractor and the relationship between the Parties does not constitute a partnership, joint venture or agency of any kind. Neither Party has the authority to make any statements, representations or commitments of any kind, or to take any action that will be binding on the other Party, without the prior written consent of the other Party.

10.16
Compliance with Law.  Each Party will be separately responsible for compliance with all federal, state, local and/or municipal ordinances, regulations and laws, including nondiscrimination laws.  This section includes the applicable sections of the Michigan Persons With Disabilities Civil Rights Act and the Michigan Elliott-Larsen Civil Rights Act, and in particular, the provision that illegal discrimination by Company may be considered a material breach of this Research Agreement.
10.17
Export Control.  Company represents and warrants to the University that none of Company’s Confidential Information or Company Intellectual Property is export-controlled information as defined by United States laws and regulations controlling the export of certain: (a) dual use commodities, technology, software and information; and (b) defense item technology, software and information found on the United States Munitions List; including without limitation all Export Administration Regulations of the United States Department of Commerce and International Traffic in Arms Regulations of the United States Department of State.  

10.18
Notices.  All notices and other communications provided for hereunder must be in writing and must be mailed by first‑class, registered or certified mail, postage paid, or delivered personally, by overnight delivery service, by facsimile, or by electronic transmission with confirmation of receipt, addressed as follows:

If to the Company:

If to the University:
Vice Provost for Research or his/her designee




544 O’Dowd Hall




Rochester, MI  48309
With a copy to:
General Counsel




203 Wilson Hall




Rochester, MI 48309

Either Party may, by like notice, specify or change an address to which notices and communications must thereafter be sent.  

10.19 
Entire Agreement; Amendment.  This Research Agreement including the Recitals and exhibits attached hereto sets forth all of the agreements and understandings between the Parties with respect to the Project, and supersedes and terminates all contemporaneous and prior agreements and understandings between the Parties with respect to the Project.  There are no agreements or understandings with respect to the Project, either oral or written, between the Parties other than as set forth herein.  Except as expressly set forth in this Research Agreement, no subsequent amendment, modification or addition to this Research Agreement will be binding upon the Parties unless reduced to writing and signed by the respective authorized officers of each Party.

10.20
Headings. The captions contained in this Research Agreement are not a part of this Research Agreement, but are merely guides or labels to assist in locating and reading the several Articles hereof.

10.21
Counterparts.  This Research Agreement may be executed in two or more counterparts, each of which will be deemed an original, but all of which together will constitute one and the same instrument.

IN WITNESS WHEREOF, the Parties have executed this Research Agreement as of the dates set forth below.

Company, INC.




OAKLAND UNIVERSITY

_________________________


__________________________

, President



Virinder K. Moudgil, V.P. for







Academic Affairs and Provost 

Date:____________________


Date:______________________








__________________________











, Professor
Date:_____________________
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